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Effect of Separation on Power of Attorney

» Virginia Code Section 26-81(B):

© When an agent and principal are married, the agent’s authority
terminates automatically when an action is filed for divorce or
legal separation OR either the principal or the agent files for
separate maintenance from the other, unless the power of
attorney states otherwise

© When the agent and the principal have a child in common, the
agent’s authority automatically terminates when either the
principal or agent files an action for custody or visitation of
that child, unless the power of attorney states otherwise




Appointment of Counsel - Adoption

\
» Virginia Code Section 63.2-1203(C):

If the consent of the birth parent is required, and the adoption
petition alleges consent is being withheld:

The Court must give the birth parent notice that he or she has the
right to be represented by counsel prior to any hearing on the
petition

Upon request, the Court must appoint counsel for that birth
parent if he or she is determined indigent pursuant to Section
19.2-159



Use of QDRO to Enforce Support Order

» Virginia Code Section 20-113:

o In order to enforce a child or spousal support order, the court
may enter a qualified domestic relations order or other order
attaching or garnishing any of the following:

~ Pension
« Profit-sharing
« Deferred compensation

~ Retirement benefits




Venue to enforce equitable distribution

» Virginia Code Section 20-107.3(L):

o If neither party resides in the jurisdiction that entered the final
decree of divorce, venue may be transferred to the circuit court
in the jurisdiction where either party resides in order for the
court to enter any order necessary to effectuate the terms of
equitable distribution of the final decree, including carrying
out or enforcing the terms of a property settlement agreement
affirmed , ratified and incorporated into the final decree

o The court may transfer venue on the motion of either party or
on the court’s own motion




Notice in divorce cases
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Virginia Code Section 20-111.1(E):

Final decrees of divorce or annulment entered on or after July
1, 2012, must contain the following notice:

“Beneficiary designations for any death benefit, as defined in
subsection B of 20-111.1 of the Code of Virginia, made payable to a
former spouse may or may not be automatically revoked by
operation of law upon entry of a final decree of annulment or
divorce. If a party intends to revoke any beneficiary designation
made payable to a former spouse following the annulment or
divorce, the party is responsible for following any and all
instructions to change such beneficiary designation given the
provider of the death benefit. Otherwise, existing beneficiary
designations may remain in full force and effect after the entry of a
final decree of annulment or divorce.”



Virginia Code Section 20-106(A):
Authorizes a party to submit evidence of the grounds for

divorce under section 20-91(9) (living separate and apart) by
affidavit IF:

1) The parties have resolved all issues in a written settlement
agreement; OR

2) There are no issues other than the grounds of divorce to be
adjudicated; OR

3) The adverse party has been personally served with the
complaint and has failed to file a responsive pleading or otherwise
appear



Contents of the party’s affidavit

O

o The affidavit of the PARTY must:

o 1. Affirm the allegations in the complaint or counterclaim
o 2. Affirm that neither party is incarcerated

o 3. Verify the military status of the adverse party and advise whether
the adverse has filed an answer or waiver of his rights under the
SCRA

O 4. Affirm at least one party has been a bona fide resident and
domiciliary of Virginia for at least six months

o 5. Affirm the parties have lived separate and apart, continuously and
with the intent to remain separate and apart permanently, for the
required period

o 6. Affirm the party’s desire to get a divorce

o 7. State whether there were children born/adopted of the marriage
and that the wife is not known to be pregnant




Contents of the witness’ affidavit

O

o The affidavit of the WITNESS must:

o 1. Verify that the witness is over 18 and not suffering from a
condition rendering him or her legally incompetent

o 2. Verify that neither party is incarcerated
o 3. Verify the allegations in the complaint or counterclaim

O 4. Verify at least one party has been a bona fide resident and
domiciliary of Virginia for at least six months

o 5. Verify whether there were children born/adopted of the marriage
and that the wife is not known to be pregnant

o 6. Verify that the witness knows the parties have not cohabitated
since the date of separation alleged in the complaint/counterclaim,
and that it has been the moving party’s intention since that date to
remain separate and apart permanently




Case Law

O

» Cranwell v. Cranwell, 59 Va. App. 155, 717 SE2d 797,
2011 Va. App. LEXIS 378 (December 2011)

o Facts: H obligated to pay $8000/month SS, but didn’t pay all
he owed in 2009, then in 2010 paid $80,000 “in partial
satisfaction” of the arrears

o Held: Court must include spousal support in its calculation of
income for child support purposes regardless of the regularity
with which it is (or isn’t) paid. However, one of the factors a
trial court may consider in deciding whether to deviate from
the child support guidelines is the regularity of a particular
source of income.




Case Law

O

» Winston v. West, 59 Va. App. 225, 717 SE2d 831,
2011 Va. App. LEXIS 390 (December 2011)

o Facts: Court of Appeals remanded case for recalculation of
child support. While remand was pending, both parties filed
motions to modify the final order based on a change of
circumstances.

o Held: The circuit court maintained jurisdiction to hear the
motions to modify because the alleged changes in
circumstances did not exist at the time the order was appealed
nor were they the subject of the order appealed.




The Virginia Poverty Law Center 1s a non—profit committed to serve the needs of low—
income Virgmians. The work of the center 1s supported by mdividual and corporate donors
and through lawyer’s IOLTA accounts. If you would like to find out how to give to our
general or specific efforts, please contact us at donate@vplc.org
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